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(1) Under section 243(h)(2) of the Inmgration and Nationality
Act, 8 U S C 8§ 1253(h)(2) (1994), an alien convicted of an
aggravated felony is considered to have conmitted a particularly
serious crime, which bars the alien fromapplying for w thhol di ng
of deportation under section 243(h)(1) of the Act ("aggravated
felony bar").

(2) Under section 243(h)(3) of the Act (to be codified at 8 U. S. C
§ 1253(h)(3)), as enacted by section 413(f) of the Antiterrorism
and Effective Death Penalty Act of 1996, Pub. L. No. 104-132, 110
Stat. 1214 (enacted Apr. 24, 1996) ("AEDPA"), the Attorney Ceneral
may apply section 243(h)(1) of the Act to any alien,
notw t hst andi ng any other provision of law, if she determnes in
her discretion that it is necessary to do so "to ensure conpliance
with the 1967 United Nations Protocol Relating to the Status of
Ref ugees, " Jan. 31, 1967, 1968 19 U.S. T. 6223, T.1.A S. No. 6577,
606 U N.T.S. 268 ("Protocol").

(3) Section 243(h)(3) of the Act did not repeal the aggravated
felony bar directly or by inplication, but anended it to the
limted extent necessary to ensure that refoul ement of a particul ar
crimnal alien would not place conpliance with the Protocol in
j eopar dy.

(4) Under the provisions of section 305(a) of the 111egal
Immigration Reform and Inmmgrant Responsibility Act of 1996,
enacted as Division C of the Departments of Commerce, Justice, and
State, and the Judiciary Appropriations Act for 1997, Pub. L. No.
104- 208, 110 Stat. 3009, __  (effective April 1, 1997) ("Il RRA"),
an alien convicted of one or nore aggravated fel onies for which the
aggregate sentence is at least 5 years is considered to have
conmmitted a particularly serious crinme, which bars the alien from
eligibility for w thhol ding of renoval.
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(5) In cases governed by the provisions of section 243(h) of
the Act, the standards for determ ni ng whether the deportation of
an alien convicted of an aggravated felony, as defined in the
AEDPA, rmust be withhel d under section 243(h)(1) in order to ensure
conpliance with the Protocol should not be inconsistent with the
rel evant provisions of the Il R RA

(6) For purposes of applying section 243(h) of the Act, an alien who
has been convicted of an aggravated felony, as defined in the
AEDPA, and sentenced to an aggregate of at least 5 years
i mprisonment, is deenmed conclusively barred from relief under
section 243(h) (1), and such ineligibility is in conpliance with the
Pr ot ocol

(7) For purposes of applying section 243(h) of the Act, an alien
convi cted of an aggravated fel ony, as defined in the AEDPA, who has
been sentenced to less than 5 years' inprisonnment, is subject to
a rebuttable presunption that he or she has been convicted of a
particul arly serious crime, which bars eligibility for relief under
section 243(h) (1) of the Act.

(8) For purposes of applying section 243(h) of the Act, in
determining whether or not a particular aggravated felon, as
defined in the AEDPA, who has not been sentenced to at |east 5
years' inprisonnent, has overcone the presunption that he or she
has committed a particularly serious crime, consistent with the
meani ng of that termin the Protocol, the appropriate standard is
whet her there is any unusual aspect of the alien's particular
aggravated felony conviction that convincingly evidences that the
crime cannot rationally be deemed "particularly serious” in |ight
of treaty obligations under the Protocol

(9) Although the respondent’'s convictions for "illicit trafficking
in firearns” fall within the aggravated felony definition of the
AEDPA and he has been sentenced to | ess than 5 years' inprisonnent,
the nature and circunstances of the convictions are such that
overriding the aggravated felony bar in this case is not necessary
to ensure the United States' conpliance with the Protocol
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HOLMES, Board Member:

In a decision issued on March 6, 1996, an I nmigration Judge found
t he respondent deportable and statutorily ineligible for asyl umand
wi t hhol di ng of deportation. The respondent, through counsel, has
timely appeal ed fromthat decision, challenging only the I mm gration
Judge's determnation that his "aggravated felony" conviction
necessarily constitutes a conviction for a "particularly serious
crime," thus barring the respondent from establishing eligibility
for wthholding of deportation under section 243(h) of the
I mmigration and Nationality Act, 8 U.S.C. 8§ 243(h) (1994). W find
that the respondent has been finally convicted of a "particularly
serious crinme" and is ineligible for wthholding of deportation.
Accordingly, the appeal will be dism ssed.

. BACKGROUND

The respondent is a 23-year-old native and citizen of Vietnam who
entered the United States as an immgrant on or about March 13,
1991. On Septenber 27, 1994, the respondent was convicted, in the
United States District Court for the Northern District of Ceorgia,
of, inter alia, conspiracy to deal in firearns without a license in

! The Board acknow edges with appreciation the brief submtted by
am cus curi ae.
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violation of 18 U.S.C. 88 371 and 922(a)(1)(A) (1994) and 26 U. S.C
88 5812 and 5861(e) (1994). He was sentenced to a term of
i mprisonment of 36 nmonths for this of fense.

A. Proceedi ngs Bel ow

Foll owi ng the March 6, 1996, deportation hearing, the Immgration
Judge concluded that the respondent was deportable under section
241(a)(2) (A (iii) of the Act, 8 U.S.C. 8§ 1251(a)(2) (A (iii) (1994),
as an alien who at any tine after entry into the United States has
been convicted of an "aggravated felony," as defined in section
101(a)(43) of the Act, 8 US C § 1101(a)(43) (1994).2 The
respondent thereupon applied for asylum and withholding of
deportation under sections 208(a) and 243(h)(1) of the Act, 8 U S.C
88 1158(a) and 1253(h) (1) (1994).

The I mm grati on Judge properly held that the respondent, by virtue
of his final conviction in the United States of an "aggravated
felony," was statutorily ineligible for asylum See section 208(d)
of the Act ("An alien who has been convicted of an aggravated fel ony

. may not apply for or be granted asylum™). Further, and nore
|erortantIy for purposes of this appeal, the I nmgration Judge held
t hat under section 243(h)(2) of the Act, the respondent's aggravated
felony conviction constituted a convi ction for a "particularly
serious crine," barring the respondent fromestablishingeligibility
for w thholding of deportation.

B. Statutory Provisions

At the tinme of the March 1996 heari ng before the I nm gration Judge,
section 243(h) of the Act provided in pertinent part:

(1) The Attorney Ceneral shall not deport or return any
alien (other than an alien described in section
241(a)(4)(D)) to a country if the Attorney Ceneral
determnes that such alien's life or freedom would be
threatened in such country on account of race, religion,
nationality, nenbership in a particular social group, or
political opinion.

(2) Paragraph (1) shall not apply to any alien if the
Attorney General determ nes that --

2 The I mmi gration Judge di d not address the additional | odged charge
of deportability under section 241(a)(2)(C) of the Act.
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(B) the alien, having been convicted by a final
judgnment of a particularly serious crine, constitutes a
danger to the comunity of the United States .

For purposes of subparagraph (B), an alien who has been
convicted of an aggravated felony shall be considered to
have conmtted a particularly serious crine.

On April 24, 1996, however, President Cinton signed into | aw the
Antiterrorismand Effective Death Penalty Act of 1996, Pub. L. No.
104-132, 110 Stat. 1214 (enacted Apr. 24, 1996) ("AEDPA"'), which
contained an array of provisions pertaining to alien terrorists and
crimnal aliens. Section 413(f) of the AEDPA, 110 Stat. at 1269
anended section 243(h) of the Act to include the follow ng
provi si on:

(3) Notwi thstandi ng any ot her provision of | aw, paragraph
(1) shall apply to any alien if the Attorney GCeneral
determines, inthe discretion of the Attorney General, that

(A) such alien's life or freedomwoul d be threatened, in
the country to which such alien would be deported or
returned, on account of race, religion, nationality,
menbership in a particular social group, or politica
opi ni on; and

(B) the application of paragraph (1) to such alien is
necessary to ensure conpliance with the 1967 United
Nations Protocol Relating to the Status of Refugees.

(Enphasi s added.) In section 413(g) of the AEDPA, 110 Stat. at
1269- 70, Congress specified, "The anendnents nade by this section
shall take effect on the date of the enactnent of this Act and shal
apply to applications filed before, on, or after such date if fina
action has not been taken on them before such date." (Enphasis
added.)

Inasmuch as the respondent's application for wthholding of
deportation has not been finally adjudicated, section 243(h) of the
Act, as anended to include section 243(h)(3), applies to his
application.
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W note that subsequent to the filing of the appeal in this case,
the Illegal Imrigration Reformand |Inmm grant Responsibility Act of
1996 was enacted as Division C of the Departnments of Comerce
Justice, and State, and the Judiciary Appropriations Act for 1997,
Pub. L. No. 104-208, 110 Stat. 3009, ("Il RIRA"). This nore
recent statute provides that the restrictions on the renoval of an
alien to a country where the alien's life or freedom would be
t hreatened do not apply to an alien who "havi ng been convicted by a
final judgnent of a particularly serious crine is a danger to the
community of the United States."” Section 305(a) of the IIRIRA (to
be codified as section 241(b)(3)(B)(ii) of the Act at 8 US.C
§ 1251(b)(3)(B)(ii)). It further provides:

For the purposes of clause (ii), an alien who has been
convicted of an aggravated felony (or felonies) for which
the alien has been sentenced to an agdregate term of
inprisonnment of at least 5 years shall be considered to
have conmtted a particularly serious crinme. The previous
sentence shall not preclude the Attorney General from
determi ning that, notw thstanding the | ength of sentence
i nposed, an alien has been convicted of a particularly
serious crinmne.

Id. (Enmphasi s added). These provi sions do not becone effective unti

April 1, 1997, and thus do not govern the respondent's case. See
section 309(a) of the IIRIRA, 110 Stat. at __ . However, although
not directly applicable to the case at hand, this new |aw does
provi de some guidance for our interpretation of the amendment to

section 243(h) enacted in the AEDPA.

I'1. 1 SSUES PRESENTED

The principal issues in this case are raised by the anendnent of
the Immigration and Nationality Act effectuated by section 413(f) of
the AEDPA, 110 Stat. at 1269 (to be codified as section 243(h)(3) of
the Act at 8 U S C 8§ 1253(h)(3)). The enactnent of section
243(h)(3) has again caused to be raised the question whether
restrictions by Congress and the Attorney General on eligibility for
wi thholding of the deportation of an alien convicted of an
"aggravated felony" conport with the nonrefoul enent provisions of
Article 33 of the United Nations Convention Relating to the Status
of Refugees, July 28, 1951, 189 U.N.T.S. ("Convention"), to which
the United States is bound by its accession in 1968 to the United
Nati ons Protocol Relating to the Status of Refugees, Jan. 31, 1967,
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[1968] 19 U S T. 6223, T.I.AS No. 6577, 606 UNT.S 268
("Protocol ).

Thus, we must initially decide whether the enactnment of section
243(h)(3) effectively superseded the "aggravated felony" bar to
eligibility for withhol ding of deportation in section 243(h)(2) of
the Act. And, we nust decide how one determi nes whether an alien,
who has been convicted of an "aggravated felony” and who would
ot herwi se be subject to a statutory bar to w thhol di ng under section
243(h)(2) of the Act, nonethel ess nmust have his or her deportation
wi t hhel d "to ensure conpliance with the 1967 United Nati ons Protocol
Rel ating to the Status of Refugees."” Section 243(h)(3) of the Act.

[11. PRI NCI PAL CONTENTI ONS ON APPEAL

To ai d our consideration of the novel issues raisedinthis matter,
we requested and received briefs from the respondent and the
I mmigration and Naturalization Service, as well as amcus curiae
briefs fromthe Amrerican Inmm gration Lawers Association ("AlLA")
and the Federation for American Inmgration Reform ("FAIR").

The respondent, in his supplementary brief, does not dispute the
I mmigration Judge's determnation that the crinme of which he was
convicted i s an aggravat ed fel ony under section 101(a)(43)(C of the

Act . Rather, he essentially argues that section 243(h)(3)
effectively supersedes the categorical bar to wthholding of
deportation for aliens convicted of an aggravated felony. The

respondent contends that, under the | aw as anended by secti on 413(f)
of the AEDPA, 110 Stat. at 1269, he is entitled to an individualized
determination as to whether his nonreturn or nonrefoul enent to
Vietnam"i s necessary to ensure conpliance with the . . . Protocol."
Section 243(h)(3)(B) of the Act.

AlLA, inits amcus brief, generally supports this reading of the
anendnment. Al LA nmaintains that the absolute bar to w thhol di ng of
deportation for aliens convicted of aggravated felonies is
i nconsistent with Article 33 of the Convention and, consequently,
the Protocol. According to AILA, the plain |anguage of section
243(h)(3) reflects congressional intent to "void" the aggravated
felony bar. AILA asserts that, in any case, the new provisi on woul d
render a continued absol ute aggravated fel ony bar to w thhol di ng of
deportation inconsistent with the United States’ treaty obligations
under the Protocol because the Protocol requires individualized
determnations of not only the seriousness of and specific
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ci rcunst ances underlying the offense at issue, but al so the danger
the alien presently poses to the conmunity.

The Service, for its part, states that "[o]n its face," section
243(h)(3) "would appear to provide the Attorney General wth
authority to void "any provision of law, ' including the aggravated
felony bar to wi thholding of deportation, if she determ nes that
failure to do so would result in a breach of our obligations under
the 1967 Protocol." According to the Service, then, "the
applicability of section 243(h)(3) to [the] respondent's case turns
on an evaluation by the Attorney General of the consistency of the
wi t hhol ding of deportation provisions . . . wth [the United
States'] obligations under the 1967 Protocol ."

The Service argues that the relevant aggravated felony bar to
wi thholding of deportation is consistent with the country's
obl i gations under the Protocol, and that Congress, by not expressly
repeal ing the bar, manifested its viewthat the bar is not contrary
to the dictates of the Protocol. In support of this argunent, the
Servi ce enphasizes that the Attorney General, presumably aware of
the United States' obligations under the Protocol, promulgated a
regul ation in January 1995, 8 C.F.R § 208.16(c)(2)(ii), applying
the language of the aggravated felony bar to wthholding of
deportation. The Service further maintains that crimes suggested by
t he UNHCR Handbook "as potentially 'serious' enough to warrant a
deni al of refugee protection. . . are largely consistent with those
identified as aggravated felonies by the United States.” See Ofice
of the United Nations Hi gh Conm ssioner for Refugees, Handbook on
Procedures and Criteria for Deternmining Refugee Status Under the
1951 Convention and the 1967 Protocol Relating to the Status of
Ref ugees (Geneva 1992) ("Handbook").

Amicus FAIR generally supports the Service's position. FAI R
subm ts that the aggravated fel ony bar to w thhol di ng of deportation
is "not affected" by the new section 243(h)(3) "except under rare
and unlikely circunstances.” Noting that repeals of statutes by
i nplication are not favored, FAIR argues that the "notw thstandi ng
any other provision of |aw' | anguage of section 243(h)(3) does not
serve to repeal or anend any provision of section 243(h)(2),
i ncluding the aggravated felony bar. According to FAIR however,
section 243(h)(3) allows for the rare possibility that the Attorney
Ceneral may determine in her discretion that the deportation or
return of a particular alien would run afoul of the Protocol.

V. DI SCUSSI ON
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It isclear fromthe varied interpretati ons proposed by the parties
and am ci that the intended scope and neani ng of section 243(h)(3)
are subject to significant dispute. W also note that we have not
been directed to any analogous statutory framework involving a
seem ngly absolute proscription in one section of Ilaw, but
di scretionary authority for an adm ni strative determ nation that the
proscription could result in a violation of this country's treaty
obl i gati ons.

Bef ore we undertake to construe the specific | anguage of section
243(h)(3), we will first briefly review the origin and |egislative
and adnministrative history of the wthholding of deportation
provi sions of the Act.

A. Abbreviated Legislative and Admi ni strative History of
Section 243(h) Prior to the AEDPA

In 1968, the United States acceded to the United Nations Protocol
Rel ating to the Status of Refugees. The Protocol bound its parties
to the substantive provisions of Articles 2 through 34, inclusive,
of the United Nations Convention Relating to the Status of
Ref ugees.® To bring United States refugee | awinto confornmance with
the country's obligations under the Protocol, Congress enacted the
Ref ugee Act of 1980, Pub. L. No. 96-212, 94 Stat. 102, which
established the basic framework for current refugee |aw See
generally INS v. Cardoza-Fonseca, 480 U. S. 429, 436-37 (1987); INS
v. Stevic, 467 U S. 407, 418, 421 (1984); Mosquera-Perez v. INS,
3 F.3d 553, 556-57 (1st Cir. 1993).

I n passing the Refugee Act of 1980, Congress incorporated into the
I mmigration and Nationality Act the nondi scretionary w thhol di ng of
deportation provisions of section 243(h). These provisions, set
forth above, closely parallel the nandatory nonrefoul ement
obligations of Article 33 of the Convention. Article 33 of the
Conventi on provides:

1. No Contracting State shall expel or return ("refouler™)
a refugee in any manner whatsoever to the frontiers of
territories where his Iife or freedom woul d be threatened
on account of his race, religion, nationality, menbership
in a particular social group or political opinion.

® The United States is not a signatory to the Convention.

9
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2. The benefit of the present provision may not, however,
be claimed by a refugee for whom there are reasonable
grounds for regarding as a danger to the security of the
country in which he is, or who, having been convicted by a
final judgenment of a particularly serious crine,
constitutes a danger to the comunity of that country.

19 U.S. T. at 6276 (enphasis added).

As is clear from the underscored provisions, the |anguage of
section 243(h)(2)(B), which erects a mandatory bar to w t hhol di ng of
deportation, or nonrefoulenment, to any "alien [who], having been
convicted by a final judgment of a particularly serious crine,
constitutes a danger to the community of the United States,” mirrors

the | anguage of Article 33.2 of the Convention. I ndeed, as Al LA
notes in its amcus brief, the report of the Joint Conference
Conmittee considering the final bill leading to the Refugee Act of

1980 indicates that the conferees adopted the |anguage of section
243(h)(2)(B) "with the understanding” that it "is based directly
upon the | anguage of the Protocol” and that the conferees "intended
that the provision be construed consistent with the Protocol.” HR
Conf. Rep. No. 781, 96th Cong., 2d Sess. (1980), reprinted in 1980
US CCAN 160, 161

In 1982, this Board first set forth criteria for determnning
whet her a crine was "particularly serious" for purposes of section
243(h)(2)(B) in our decisionin Matter of Frentescu, 18 | &N Dec. 244
(BIA 1982), nodified, Matter of C, 20 I1&N Dec. 529 (BIA 1992)
Matter of CGonzalez, 19 1&N Dec. 682 (BIA 1988). In doing so, we did
not endeavor to establish an exact, conclusive definition of
"particularly serious crime,"” as no such definition was provided in
the Protocol or the Act. Rather, we concluded that while certain
crimes are inherently "particularly serious crinmes,” "the record in
nost proceedings will have to be anal yzed on a case-by-case basis."
Id. at 247. W stated:

In judging the seriousness of a crine, we look to such
factors as the nature of the conviction, the circunstances
and underlying facts of the conviction, the type of
sentence i nposed, and, nost inportantly, whether the type
and ci rcunstances of the crine indicate that the alien wll
be a danger to the community. Crinmes against persons are
nmore likely to be categorized as "particularly serious
crimes." Nevert hel ess, we recognize that there may be
i nstances where crinmes (or a crine) against property wll
be consi dered as such crines.

10
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Id.; see also Matter of C, supra, at 533-35 & n.3 (BIA 1992);
Matter of B-, 20 | &N Dec. 427 (Bl A 1991); Matter of K-, 20 |&N Dec.
418 (BI A 1991), aff'd, Kofa v. INS, 60 F.3d 1084 (4th G r. 1995);
Matter of UM, 20 I &N Dec. 327 (BIA 1991), aff'd, Urbina-Mauricio
V. INS, 989 F.2d 1085 (9th Cr. 1993), nodified, Mtter of C,
supra, clarified, Matter of K-, supra; Matter of Carballe, 19 | &N
Dec. 357, 360-61 (BIA 1986), nodified, Matter of C, supra,
clarified, Matter of K-, supra, nodified on other grounds, Matter of

CGonzal ez, supra.

Subsequent to Matter of Frentescu, supra, in Matter of Carballe,
supra, we construed section 243(h)(2)(B) to provide that once an
alien's crime is determined to be "particularly serious,"” it
necessarily follows that the alien is a "danger to the community."
We held that the |anguage of the statute and Article 33.2 of the
Convention did not require "a separate determ nation of
dangerousness focusing on the |likelihood of future serious
m sconduct on the part of the alien.”™ [d. at 360. W also held, in
Matter of Rodriguez-Coto, 19 I&N Dec. 208, 209-10 (BIA 1985),
nodified on other grounds, Matter of Gonzalez, supra, that the
statutory I|anguage of section 243(h)(2)(B) did not require a
bal ancing of the seriousness of the crime against the nature or
severity of the potential persecution the alien mght face if
returned to his or her country of origin.

Congress, in enacting section 515(a)(2) of the Immgration Act of
1990, Pub. L. No. 101-649, 104 Stat. 4978, 5053 (the "1990 Act"),
"obviated the Frentescu analysis for aggravated felonies by
appendi ng the foll owi ng paragraph” to section 243(h)(2):

For purposes of subparagraph (B), an alien who has been
convicted of an aggravated felony shall be considered to
have conmtted a particularly serious crine.

Mosquera-Perez v. INS, supra, at 557.

Following the enactnent of this "aggravated felony bar" to
wi t hhol ding of deportation, we have continued to construe the
provisions of section 243(h)(2) as not requiring a separate
determ nati on of danger to the community, irrespective of whether
the alien was convicted of an aggravated felony. See Matter of G,
supra; Matter of K-, supra; Matter of UM, supra. Qur construction
of section 243(h)(2)(B) and the 1990 "aggravated felony bar"
provi si on has been sustained in every review ng court faced with the
i ssue. See Hamama v. INS, 78 F.3d 233, 240 (6th Cr. 1996);
Ahnetovic v. INS, 62 F.3d 48, 52-53 (2d Gr. 1995); Kofa v. INS,

11
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supra, at 1088-91; Al-Salehi v. INS, 47 F.3d 390, 393-96 (10th Cir.
1995); Feroz v. INS, 22 F.3d 225, 227 (9th Cr. 1994); Garcia v.
INS, 7 F.3d 1320, 1323-27 (7th Cr. 1993); Msquera-Perez v. INS,
supra, at 558-59; Mrtins v. INS, 972 F.2d 657, 660-62 (5th Gr.
1992); Ranmirez-Ranpbs v. INS, 814 F.2d 1394, 1397 (9th Cir. 1987);
Crespo-Gonez v. Richard, 780 F.2d 932, 934-35 (11th Cr. 1986).

In the case before us, however, we nust ascertain whether the
anendnments to section 243(h), brought about by section 413(f) of the
AEDPA, affect our anal ysis under section 243(h)(2)(B) as it applies
to the respondent and, if so, to what extent. Mbdst inportantly for
purposes of this appeal, we mnust initially decide whether the
aggravated felony bar to withholding of deportation, in place
between the effective date of the AEDPA and the effective date of
the Il RIRA, has been effectively "voided" by section 243(h)(3), as
t he respondent and Al LA cont end.

B. Intended Scope and Meani ng of Section 243(h)(3)

"In construing statutes, 'we must, of course, start with the
assunption that the | egi sl ati ve purpose i s expressed by the ordi nary
meani ng of the words used."" INS v. Elias-Zacarias, 502 U S. 478,
482 (1992) (quoting Richards v. United States, 369 US 1, 9
(1962)); see also INS v. Cardoza-Fonseca, supra, at 432 n.12 (noting
that there is a "strong presunption that Congress expresses its
intent through the |anguage it chooses"). Here, Congress has
i ntroduced section 243(h) (3) wi th t he sweepi ng phr ase,
"[ n] otwi t hst andi ng any ot her provision of law " Section 243(h)(3)
of the Act. Also, on its face, the statute grants the Attorney
General broad discretion to determne whether the return or
deportation of "any alien®™ would violate the Protocol. 1d.

VWhen interpreting the phrase "notw t hstandi ng any ot her provision
of law," the United States Court of Appeals for the District of
Colunbia remarked that "'[a] clearer statement is difficult to
imagine."" Liberty Maritine Corp. v. United States, 928 F.2d 413,
416 (D.C. Cr. 1991) (quoting Crow ey Caribbean Transport, Inc. v.
United States, 865 F.2d 1281, 1283 (D.C. Cir. 1989) (quoting
Illinois Nat'l Guard v. Federal Labor Relations Authority, 854 F.2d
1396, 1403 (D.C. Gir. 1988)). But see In Re G acier Bay, 944 F.2d
577, 582 (9th Cr. 1991) (finding "notw thstandi ng" phrase not
di spositive of whether Congress intended to repeal another statute,
particularly where there is manifest legislative intent to the
contrary). The markedly broad and sweepi ng phrases "notw t hst andi ng
any other provision of |law' and "any alien" indicate that Congress
i ntended the provisionto allowthe Attorney General to override any

12
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statutory bar or other preclusion to the protection afforded by
section 243(h)(1) in any case she deens in her discretion to warrant
such an extraordinary action to ensure conpliance with the Protocol.

On t he ot her hand, Congress did not expressly repeal the aggravated
felony bar to wi thhol ding of deportation. W cannot conclude that
Congress' failure to repeal this provision was unintentional.
Mor eover, we would not |ightly undertake to conclude that Congress
inpliedly intended to repeal this provision, for it is "'a cardinal
principle of statutory construction'" that repeals by inplication
are not favored. Radzanower v. Touche Ross & Co., 426 U.S. 148, 154
(1976) (quoting United States v. United Continental Tuna Corp., 425
US. 164, 168 (1976)); see also Mrton v. Mncari, 417 U S. 535,
549-51 (1974); United States v. Joya-Martinez, 947 F.2d 1141, 1144
(4th Gr. 1991); Patel v. Quality Inn South, 846 F.2d 700, 704 (11th
Cr. 1988), cert. denied, 489 U S. 1011 (1989). As the Suprene
Court has stated: "'Repeal is to be regarded as inplied only if
necessary to nmake the [l ater enacted provision] work, and even then
only to the m ni nrum extent necessary.'" Radzanower v. Touche Ross
& Co., supra, at 155 (quoting Silver v. New York Stock Exchange, 373
U S 341, 357 (1963)).

A repeal by inplication will be recognized only if there is an
"‘irreconcilable conflict'" between the earlier and |ater statutes
or "'if the later act covers the whol e subject of the earlier one
and is clearly intended as a substitute,"" but, in either case,
Congress' intention to repeal the earlier |aw nmust be "'clear and
mani fest.'" Radzanower v. Touche Ross & Co., supra, at 154 (quoting
Posadas v. National Gty Bank, 296 U S. 497, 503 (1936)); see also
Rodriguez v. United States, 480 U S. 522, 524 (1987); Patel v.
Quality Inn South, supra. Accordingly, we will seek to construe
sections 243(h)(2)(B) and (3) to give effect to each while
preserving the sense and purpose of both provisions. See Mrton v.
Mancari, supra, at 551 ("The courts are not at liberty to pick and
choose anobng congressional enactnments, and when two statutes are
capabl e of co-existence, it is the duty of the courts, absent a
clearly expressed congressional intentionto the contrary, to regard
each as effective.").

Revi ewi ng what Congress did and did not say in this provision and
appl yi ng the above-nenti oned gui delines for statutory construction,
we find it apparent that Congress sought to amend the aggravated
felony bar only to the limted extent necessary to ensure that the
refoul enent of a particular crimnal alien would not place our
conpliance with the Protocol in jeopardy. In our view, the amendnment
was intended to have a limted effect, rather than to work a

13



I nteri m Deci si on #3300

whol esale repeal of existing laws governing crimnal aliens'
eligibility for w thholding of deportation. *

Wth this in mnd, we turn to the question of how one determ nes
whet her an alien, who has been convicted of an "aggravated fel ony”
and who woul d ot herwi se be subject to a statutory bar to withhol di ng
under section 243(h)(2) of the Act, nonethel ess nmust have his or her
deportation withheld "to ensure conpliance with the 1967 United
Nati ons Protocol Relating to the Status of Refugees.” Section
243(h)(3) of the Act.

C. Exercise of Discretionary Authority Under Section 243(h)(3)

1. Position of Respondent and Al LA

4 This construction of section 243(h)(3) is supported by its very
sparse legislative history. The | egislative history behind section
243(h)(3) is virtually nonexistent because it was added as an
anendnment to the AEDPA bill at the |late Conference stage and,
accordi ngly, was not included in either the House or Senate Reports.
However, Senator Edward Kennedy proposed a simlar amendment to

another immgration bill, S. 1664, 104th Cong., 2d Sess. 159 (1996),
t hat was under consideration by Congress contenporaneously with the
AEDPA bill. In introducing the amendnent to the Senate Committee on

t he Judi ciary on March 20, 1996, Senator Kennedy stated that the per
se aggravated felony bar to wi thhol ding of deportation at section
243(h)(2) of the Act "has not been in conflict with our treaty
obligations.” Inmgration Control and Financial Responsibility Act
of 1996: Mark-up on S. 1664 before the Senate Committee on the
Judiciary, 104th Cong., 2d Sess. 60-61 (1996). Senator Kennedy,
however, expressed his concern that the further expansion of the
definition of "aggravated fel ony” included in section 161 of S. 1664
woul d encomnpass "fairly minor offenses” he did not consider to be
per se "particularly serious crimes." 1d.

W are mndful of the Supreme Court's cautionary note that
"ordinarily even the contenporaneous remarks of a single |egislator

who sponsors a bill, let alone a separate but related bill, are not
controlling in analyzing legislative history." Consuner Product
Safety Commin v. GIE Sylvania, Inc., 447 U S. 102, 118 (1980). In

this instance, however, given the dearth of |egislative history and
the fact that Senator Kennedy's anendnent, which was adopted as
proposed in S. 1664, is virtually identical to section 243(h)(3),
his statements before the Senate Judiciary Committee provide sone
"reliable indication as to congressional intention." 1d. at 118-19.
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The respondent concedes t hat he has been convi cted of an aggravat ed
felony. The respondent and Al LA argue, however, that the Protocol,
incorporating Article 33 of the Convention, mandates an
i ndi vidual i zed "Frentescu analysis" for each and every crine no
matter how serious it is onits face. According to the respondent
and Al LA, therefore, the effect of section 243(h)(3) nust be to
proscribe any categorical bar to wthholding of deportation,
i ncluding the aggravated felony bar that has been in place since
1990. W di sagree.

As we noted in Matter of Frentescu, supra, neither the Protocol nor
the Convention specifically defines or offers guidance as to what
constitutes a "particularly serious crine."> |d. at 246. In
Frentescu, we al so consulted the UNHCR Handbook (Geneva 1979). W
concl uded, however, that the Handbook offered little counsel on this

5 The Handbook provides sone guidance as to what constitutes a
"serious non-political crime," a distinct termenployed in Article
1F of the Convention:

VWhat constitutes a "serious” non-political crinme for the
purposes of this exclusion clause is difficult to
define, especially since the term"crinme" has different

connotations in different legal systens . . . . 1In the
present context, however, a "serious" crine nmust be a
capital crime or a very grave punishable act. M nor

of fenses punishable by noderate sentences are not
grounds for exclusion under Article 1F(b) even if
technically referred to as "crimes" in the penal |aw of
the country concer ned.

Handbook, supra, para. 155, at 36 (enphasis added); see also Matter
of Frentescu, supra; Matter of Rodriguez-Palm, 17 | &N Dec. 465, 468
(BI'A 1980). Article 1(F) of the Convention states in pertinent

part: "The provisions of this Convention shall not apply to any
person wth respect to whom there are serious reasons for
considering that: . . . (b) he has conmitted a serious non-political

crime outside the country of refuge prior to his adm ssion to that
country as a refugee . " In any case, the Handbook is advisory
in nature and does not have the force of Iaw See INS v.
Cardoza- Fonseca, supra, at 438-39 & n.22 (advising that while the
Handbook does not have the force of law, it does provide
"significant guidance in construing the Protocol"); Kofa v. INS
supra, at 1090 & n.5; Garcia v. INS, supra, at 1325; Ranirez-Ranos
V. INS supra, at 1397-98.
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specific issue. 1d.; see also Garcia v. INS, supra (observing that
t he Handbook's "general statenments . . . do not help greatly with
the interpretation of Article 33(2)"). Utimtely, as one

conment at or observed, "what a 'particularly serious crinme' is wll
depend on the interpretation of these words in the various
[contracting] states, in accordance with their Crimnal Code." N
Robi nson, Convention Relating to the Status of Refugees: Its
H story, Contents and Interpretation 164 n.277 (Institute of Jew sh
Affairs 1953).

In the absence of guidance from Congress or the international
instruments giving rise to the w thhol di ng of deportation provi sions
of the Act, we set forth the "Frentescu anal ysis," outlined above,
for ascertaining whether a crinme in question is "particularly
serious."” Matter of Frentescu, supra. At that tinme, we specifically
hel d, however, that certain crimes are "particularly serious" on
their face, obviating the necessity for consideration of the various
Frentescu factors. 1d. See generally Ahnetovic v. INS, supra, at
52 (observing that "[o]nly where there is roomfor disagreenent as
to whether the crinme in question was 'particularly serious' should
the Board resort to examning [the Frentescu factors]").

I ndeed, both before and after Congress' enactnent of the aggravated
felony bar in 1990, a consistent practice of this Board has been to
classify certain crines as per se "particularly serious crines" on
their face w thout proceeding to an individualized exam nation of
the Frentescu factors. See, e.qg., Matter of CGonzalez, supra, at
683-84 (holding that drug trafficking crines are per se
"particularly serious"); Matter of Carballe, supra, at 360-61 (sane
-- armed robbery and attenpted arned robbery); Matter of
Garcia-Grrocho, 19 1&N Dec. 423, 425-26 (BIA 1986) (same --
burglary involving a dangerous weapon or resulting in physical
injury to a victim. This practice has been upheld by several
review ng courts. See, e.qg., Hamama v. INS, supra, at 240
(upholding the Board's determnation that felonious assault
i nvolving the use of a dangerous weapon is per se "particularly
serious" and noting that the Board "has the prerogative to declare
a crime particularly serious wthout exam ning each and every
Frentescu factor"); Ahnetovic v. INS, supra, at 52 (sustaining the
Board's determination that first-degree nmanslaughter is a
"particularly serious crime" per se). But see Beltran-Zavala v.
INS, 912 F.2d 1027 (9th Cr. 1990) (questioning, in a case arising
prior to enactnent of the aggravated felony bar of section
243(h)(2), the Board's authority to delimt classes of per se
"particularly serious crines" in the absence of congressional
i mprimatur).
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In 1990, Congress exercised its plenary authority over inmgration
law and erected a per se categorical bar to wthholding of
deportation for any alien convicted of an aggravated felony.
Section 243(h)(2) was anended to specifically provide that "an alien
who has been convicted of an aggravated felony shall be considered
to have committed a particularly serious crime." Section 515(a)(2)
of the 1990 Act, 104 Stat. at 5053. Neither the Convention nor the
Prot ocol prohibits a contracting state fromestablishing a category
of intrinsically "particularly serious crimes."” Moreover, no court
has ruled that Congress' categorization of per se "particularly
serious crines" is inmpermssible under the Protocol or constitutes
a tacit abrogation of the treaty. See, e.qg., Garcia v. INS, supra,
at 1326 (conmenting, in dicta, that "Congress' intention [in section
243(h)(2)(B) of the Act] to increase the nunber of crines that
automatically bar eligibility for relief <can scarcely be
guesti oned") .

In support of its argunment that a categorical bar to w thhol ding
of deportation runs afoul of the United States' nonrefoul enent
obligations under Article 33 of the Convention, AlILA has presented
an advisory letter from the UNHCR Representative to the United
States, M. Anne WllemBijleveld. M. Bijleved states: "It is the
opi nion of UNHCR that a Contracting State which automatically bars
an individual convicted of an 'aggravated felony' fromw thhol di ng
of deportation is in violation of the 1967 Protocol relating to the
Status of Refugees." AlILA urges our reliance upon this opinion. The
UNHCR' s opi ni on, however, while neriting serious consideration, does
not rise to the level of international |law and principally relies
upon passages of the Handbook as its foundation

Mor eover, were we to rely upon UNHCR s opi ni on and t heref ore accept
the respondent's position that a categorical classification of per
se "particularly serious crines" contravenes Article 33 of the
Convention, we would be essentially ruling that the United States
has been in violation of the Protocol since 1990 when Congress first
est abl i shed the aggravated felony bar of section 243(h)(2) of the
Act. In addition, such a ruling would be in conflict with the
anendnment to the [ awenacted in the I RIRA, which categorically bars
fromw thhol ding relief any alien "convicted of an aggravated fel ony
(or felonies) for which the alien has been sentenced to an aggregate
term of inprisonnent of at least 5 years." Section 305(a) of the
I 1 R RA Thus, we do not accept the position that categorical
classifications of crimes as per se "particularly serious crines”
necessarily places the United States out of conpliance with the
Pr ot ocol
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2. Positions of INS and FAIR

The Service agrees that the AEDPA did not intend to or effectively
void the aggravated felony provision of section 243(h)(2). The
Service notes that the Admi nistration recommended the enactnent of
section 243(h)(3) in the AEDPA because of the expansion of the
categories of crimes within the aggravated felony definition by the
AEDPA. Thus, the Service argues in part that only the "expanded"
aggravat ed fel ony grounds added by t he AEDPA shoul d be consi dered on
a case-by-case basis under section 243(h)(3). Wile this may have
been the Administration's intent in recommendi ng the adoption of
this provision, there are no inplementing regulations to that
effect, and the broad | anguage of section 243(h)(3) is not limted
to the newy categorized aggravated felonies in the AEDPA

FAIR submts the follow ng contention:

[T]he Board of Inmgration Appeals should rule that the
phrase "notw thstanding any other provision of law' in
Section 413(f) of the AEDPA does not void the aggravated
felony bar to w thholding of deportation relief under
Section 243(h)(2)(B) of the INA except in the very
unli kely event that the Attorney CGeneral has exercised her
di scretion to exam ne whet her a particul ar aggravate fel ony
constitutes "a particularly serious crime" wthin the
meani ng of Article 33 of the 1951 United Nati ons Conventi on
Rel ating to the Status of Refugees and has determ ned t hat
it does not.

However, while we agree with this general principle, specific
gui dance is not offered as to the standard to determ ne whet her the
treatment of a particular aggravated felony as a particularly
serious crinme would take this country out of conpliance with the
Pr ot ocol .

3. Congressional Guidance

Congress has plenary authority under the Constitution to enact
inplenenting legislation which defines the United States'
obl i gati ons under a non-sel f-executing international treaty to which
the country is a signatory. See, e.qg., INSv. Stevic, 467 U S. 407,
428 n.22 (1984); United States v. Aguilar, 883 F.2d 662, 680 (9th
Cr. 1989), cert. denied, 498 U.S. 1046 (1991); Conmittee of United
States Citizens Living in N caragua v. Reagan, 859 F.2d 929, 936-39
(D.C. Cr. 1988). Moreover, the United States, acting through the
| egi slative process, commtted to Congress and the Executive, has
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the authority to designate and define crinmes that it deens
"particularly serious"” in view of the donmestic problens facing the
country. See generally INS v. Chadha, 462 US. 919 (1983)
(clarifying the separation of powers under the Constitution); Danes
& Moore v. Regan, 453 U.S. 654 (1981) (same).

In other words, we do not construe the concept of a "particularly
serious crime" to have a fixed neaning in international or domestic
I aw. Absent a binding international neaning to the phrase
"particularly serious crinme," Congress is free to expand or contract
the construction to be given that phrase by United States asylum
adj udi cat ors. In this respect, no past or present definition
enacted by Congress can be said to have, per se, violated
i nternational law. Congress can sinply change its approach w thout
such a nodi fication necessarily calling into questionthe "legality"
of its past enactnents under international |aw Simlarly,
Congress is also free to entrust, or to delegate, an individual
case-by-case determination of what constitutes a "particularly
serious crime” to United States officials such as the President or
the Attorney Ceneral .

Under the AEDPA, Congress seem ngly has done sone of each. It has
enacted its own construction; and it has del egated to the Attorney
Ceneral the responsibility of naking her own discretionary
determ nati on regardi ng conpliance with the Protocol in individual

cases. Gven the authority of Congress to define the phrase
"particularly serious crime" and the absence of a binding
i nternational neaning to the phrase "particularly serious crime," it

is no easy task to find a separate "neasuring stick"” agai nst which
the Attorney General should assess the application of Congress'
definition in any given case controlled by the AEDPA

However, in exercising the broad discretionary authority accorded
to the Attorney Ceneral by Congress in the AEDPA, we think it
appropriate to |l ook for some guidance to the I RIRA and the intent
of Congress reflected therein. W find it a reasonabl e exercise of
di scretion to interpret the amendnents to the Inmgration and
Nationality Act enacted in 1996 by the AEDPA in a nanner not
i nconsistent with the nore recent amendnents to the same provisions
of law by the Il RIRA

D. Standards for Ascertaining Whether the Wthhol ding of a

Criminal Alien's Deportation is Necessary to Ensure Conpliance
with the 1967 Protocol
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1. Standards

Absent further statutory or regul atory gui dance, we concl ude that
t he standards for determ ni ng whet her the w t hhol di ng of deportation
of an alien convicted of an aggravated felony, as defined in the
AEDPA, is necessary to ensure conpliance with the 1967 Protocol
should not be inconsistent with the relevant provisions of the
Il RI RA.

Inthe I RIRA, for purposes of restricting the removal of an alien
to a country where the alien's life or freedomwoul d be threatened,
aliens convicted of an aggravated felony are ineligible for such
relief if sentenced to an aggregate of at least 5 years
imprisonment. In view of this recent enactnment, we conclude as a
matter of discretion, for the purposes of applying section 243(h)(3)
of the Act, that any alien convicted of an aggravated felony, if
sentenced to an aggregate of at least 5 years' inprisonnent, is
conclusively barred from relief under section 243(h)(1) and that
such ineligibility for wthholding is in conpliance with the
Pr ot ocol

Secondly, considering prior congressional enactnments and the
considerable body of judicial and administrative precedent
construing section 243(h) of the Act and the Protocol, we find that
an alien convicted of an aggravated fel ony, as defined in the AEDPA,
who has been sentenced to less than 5 years in prison should be
presuned to have been convicted of a particularly serious crinmne,
rendering himor her ineligible for relief under section 243(h)(1).
Such a presunption is warranted in view of the fact that section
243(h)(2) of the presently controlling law specifies that such
aliens "shall be considered to have committed a particularly serious
crime.” Section 243(h)(2) of the Act. Moreover, the seriousness
with which such crimes are viewed is reflected not only in the
appel l ati on "aggravated felony," but also by the fact that such
aliens are absolutely barred from nost fornms of relief from
deportation, including for asylum under section 208 of the Act.
However, we do not find that this presunption is irrebuttable for
ali ens who have been convicted of an aggravated felony, but not
sentenced to at |east 5 years' inprisonnment.

For purposes of applying section 243(h), in determ ni ng whet her or
not an alien convicted of an aggravated felony, as defined in the
AEDPA, who has not been sentenced to at | east 5 years' inprisonnent,
has overcone the presunption that he or she has comitted a
particul arly serious crime, consistent with the neaning of that term
in the Protocol, we find the appropriate standard to be whether
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there is any unusual aspect of the alien's particular aggravated
fel ony conviction that convincingly evidences that his or her crime
cannot rationally be deenmed "particularly serious” in |ight of our

treaty obligations under the Protocol. To nmake this determ nation
we will |l ook to the conviction records and sentencing i nformation in
the alien's case. In this analysis, we do not engage in the retrial

of the alien's crimnal case or go behind the record of conviction
to determne his or her innocence or guilt. W look to the nature
and circunstances of the crine to determ ne whether the alien,
havi ng been convicted of that crime, can be said to represent a
danger to the conmunity of the United States. See, e.q., Mtter of
Carbal | e, supra, at 360-61; Matter  of Fr ent escu, supra.
Furthernore, in this exam nation, one nust give significant weight
to the decision of Congress to include that particul ar category of
crime in the aggravated felony definition. The donestic problens
confronting the United States and the overall level of harmto the
community arising fromcertain fornms of crimnal conduct are clearly
factors within the | egislative purview of Congress.

The ul ti mat e questi on under section 243(h)(3) of the Act i s whet her
the aggravated felony bar in section 243(h)(2), as applied in a
particul ar case, is inconsistent with United States' conpliance with
the Protocol. 1In this regard, we recognize that certain categories
of crime may enconpass conduct which varies significantly in
gravity, yet supports a conviction. The essential inquiry in our
viewis whet her classifying the alien's aggravated fel ony conviction
as "particularly serious" is clearly and manifestly inconsistent
with our treaty obligations. Doubts on this score should be
resol ved in favor of the congressional choice reflected in section
243(h)(2) of the Act.

2. Application of Guidelines to the Respondent

Applying these guidelines to the matter at hand, we note the
respondent's concession that his "illicit trafficking in firearns”
falls with the definition of an aggravated felony. See section
101(a)(43)(C) of the Act. As he was not sentenced to at least 5
years' inprisonnment, we nust further consider the record to
determi ne whether the strong presunption that his crime is
particul arly serious, thus rendering himineligible for relief under
section 243(h) (1), has been rebutted.

The record of conviction in this case reflects that the respondent
was convicted on Septenmber 27, 1994, of three separate offenses
involving illicit trafficking in firearns: (1) conspiracy to conmt
of fenses against the United States, to wit: to deal in firearns
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without a license, unlawfully transfer sawed-off shotguns, and
traffic in unauthorized access devices (i.e. credit cards), in
violation of 18 U S.C. 8§ 371; (2) dealing in firearns without a
license, in violation of 18 U.S.C. § 922(a)(1)(A); and (3) unl awful
transfer of a sawed-off shotgun, in violation of 26 U S.C. 88 5812
and 5861(e). He was sentenced to a term of inprisonnment of 36
nmont hs on each count, to be served concurrently.

The record reflects that the respondent and his co-conspirators,

from June to COctober 1993, <conspired to engage in illicit
trafficking in numerous firearns, including sawed-off shotguns, and
stolen credit cards. In Septenber 1993, the respondent unlawfully

sold a 12-gauge, punp sawed-off shotgun to two undercover F.B.I
agents. He also tried to unlawmfully sell a 9-mm, sem -automatic
pistol to the agents.

The nunber and depth of the societal problens stemming fromthe
proliferation of unlicensed firearns in the United States are so
mani fest as to require little elaboration. Havi ng exam ned the
al arm ng degree of harmsuffered by and the i mm nent danger to the
American public resulting from illicit firearnms trafficking,
Congress designated certainillicit firearnms-trafficking violations
"aggravated felonies."

Considering these facts, we do not find that overriding the
aggravated felony bar in this case is necessary to ensure the United
States' compliance with the Protocol. Accordingly, we find on the
record before us that this respondent is ineligible for withhol ding
of deportation.

V. OTHER | SSUES RAI SED

In its amcus brief, AILA contends that Article 33 of the
Convention nandates that a separate determination of the
respondent's danger to the community of the United States nust be
made before it can be concluded that he is barred fromeligibility
for wi thholding of deportation under section 243(h)(2)(B) of the
Act . This argument forms the central focus of the dissent.
However, we have consistently held that neither the Convention and
Prot ocol nor section 243(h)(2)(B) of the Act requires a separate
"danger ousness” determ nation "focusing on the |ikelihood of future
m sconduct on the part of the alien.” Matter of Carballe, supra, at
360; see also Matter of K-, supra; Matter of UM, supra. As we
noted previously in this decision, every review ng court reaching
the issue has sustained our prior holding in this regard. See
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Hamama v. I NS, supra; Ahnetovic v. INS, supra; Kofa v. INS, supra;
Al-Salehi v. INS, supra; Feroz v. INS, supra; Garcia v. INS supra;
Mosquera-Perez v. INS, supra; Martins v. INS, 972 F.2d 657 (5th Cir.
1992); Ramirez-Ranps v. INS, supra; Crespo-Gonez v. Richard, supra.
I ndeed, in 1995, the Attorney Ceneral issued a regulation adopting
this construction of section 243(h)(2)(B). 8 CFR
8§ 208.16(c)(2)(ii) (1995). Moreover, there is nothing in the
legislative history of either the AEDPA or the Il R RA suggesting
that Congress had any intent to override this well-settled
construction of the law. And, particularly in enacting the 11 R RA
Congress reflected its ability to clearly address and overri de Board
and judicial constructions of the law which it deemed erroneous.
Thus, we do not find our ruling on this issue is affected by
section 243(h)(3) of the Act.

Al LA al so submits that the Convention mandates a bal anci ng of the
seriousness of the crine with the potential severity of the
persecution the alien my face if deported or returned to a
particul ar country before it can be concluded that the alien is
barred fromeligibility for w thhol di ng of deportati on under section
243(h)(2)(B). It is now well settled, however, that "[t]he
statutory bar to w thhol ding of deportation based on conviction of
a particularly serious crinme relates only to the nature of the crine
and does not vary with the nature of the evidence of persecution.”
Matter of K-, supra, at 426; see also Ranmirez-Ranps v. INS, supra,
at 1397-98; Garcia-Mr v. Smth, 766 F.2d 1478, 1487 n.10 (11th Gr.
1985), cert. denied sub nom Marquez- Medina v. Meese, 475 U. S. 1022
(1986); Matter of Garcia-Garrocho, supra; Matter of Rodri guez- Coto,
supra. We do not find our holding in this regard disturbed by
section 243(h)(3) of the Act.

VI . CONCLUSI ON

Accordingly, for the foregoing reasons, the respondent's appeal
wi Il be dism ssed.

ORDER: The appeal is dismssed.

CONCURRI NG DI SSENTI NG OPI NI ON: Lory D. Rosenberg, Board Menber

| respectfully concur in part and dissent in part.
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| concur that in enacting section 243(h)(3) of the Imm gration and
Nationality Act (to be codified at 8 U S.C. § 1253(h)(3)), Congress
did not intend to repeal section 243(h)(2)(B) of the Act, 8 US.C
§ 1253(h)(2)(B)(1994), which codifies a narrowy defined exception
to our international obligation of nonrefoul enent under the 1951
United Nations Convention Relating to the Status of Refugees, July
28, 1951, 189 U N.T.S. ("Convention"), and the 1967 United Nations
Protocol Relating to the Status of Refugees, Jan. 31, 1967, [1968]
19 U.S.T. 6223, T.1.A S. No. 6577, 606 U NT.S 268 ("Protocol"),?
but that Congress was i nstead anending its application. See section
243(h)(2) of the Act (making an exception for persons who constitute
a danger to the comunity); see also Articles 32 and 33 of the
Convention (prohibiting expulsion and return but allowing a
signatory state to invoke an exception to this principle based on
concerns related to security, public order, or danger to the
community of that country).

In addition, | do not dispute that either Congress or, where
Congress has not acted or has delegated its authority, the Attorney
Ceneral, may determ ne that certain convictions are for crimnes that
we consider particularly serious offenses. Certainly, beginning by
designating certain types or |evels of offenses which we consider to
be particularly serious is not necessarily an unreasonabl e appr oach.

However, when such a categorical designation is treated as
di spositive of whether a refugee poses a danger to the community,
thus relieving the United States of our obligation to provide
wi t hhol di ng of deportation under section 243(h)(1), it is difficult
to see how we satisfy our responsibility to provide individual
consi der ati on. I cannot agree that such an interpretation is
consi stent with an accurate understandi ng of the ternms of either the
statute or the international instrument on which it is based.

There is no question that Congress was clearly aware of its
international treaty obligations when it first enacted this
exception to w thhol ding of deportation. Refugee Act of 1980, Pub.
L. No. 96-212, 94 Stat. 102; see also H R Conf. Rep. No. 781, 96th

! The 1967 Protocol, to which the United States is a signatory,
applies Articles 2 through 34 of the 1951 Convention to all refugees
wi t hout regard to the geographic limtation or the other Iimtations
contained in the Convention as to events occurring before 1951.
Protocol, supra, art. 1, para. 1. As used in this opinion "Protocol"
and "Convention" refer equally to the Convention obligations assuned
by signatories to the Protocol.
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Cong., 2d Sess. (1980), reprinted in 1980 U S.C C A N 160, 161

H R Rep. No. 608, 96th Cong., 1st Sess. 1, 6, 17-18 (1979) (stating
specifically that Congress' intent was precise conpliance wth
i nternational | awas described in the Protocol). Like the majority,
| presume that Congress also had no intention of abrogating these
obligations when, in the Inmgration Act of 1990, Pub. L. No.
100- 649, 104 Stat. 4978 ("1990 Act"), it subsequently designated
aggravated fel onies as being particularly serious crines, and | ater
expanded the definition of "aggravated felony"” to include even a
greater nunber of offenses.

Nonet hel ess, Congress has significantly anmended the statute, and
we shoul d account for these changes and reassess our interpretation
of the statute in Iight of these changes. |ndeed, had Congress been
satisfied that the current interpretati on and application of section
243(h) did conport with our obligations, there would have been
little need for any anendnents whatsoever. Since Congress has nade
t hese changes, not once but twi ce this cal endar year, we should be
wary of invoking precedent too quickly.

Congress' nost recent anmendments of the statute afford us the
opportunity to seriously reexam ne our interpretation of section
243(h)(2)(B) in relation to the Protocol and our obligations under
it. 1 do not think that the majority has accounted adequately for
the fact that the recent revisions enphasize both our internationa
obligations and the Attorney Ceneral's discretion. Reading these
anendnments together, | cannot conclude that a mnor adjustnent of
the status quo either satisfies congressional intent in amending the
statute, or is a reasonable interpretation of Congress' overal
intent to satisfy our international obligations. Persistence in
readi ng section 243(h)(2)(B) according to our existing construction
of the language, despite the statutory changes we are asked to
interpret today, mght actually place conpliance with those treaty
obligations at risk.

| disagree that such a limted schene reasonably effectuates
section 243(h)(3) as introduced by Congress in the Antiterrori smand
Ef fective Death Penalty Act of 1996, Pub. L. No. 104-132, 110 Stat.
1214 (enacted Apr. 24, 1996) ("AEDPA"). It sinply fails to conport
with our international obligations, which are underscored by the
express statutory |anguage enphasizing the Attorney General's
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discretionary role in insuring conpliance under donestic |aw.?
Consequently | dissent.

. STATUTORY AND TREATY | NTERPRETATI ON

Article 32 of the Convention provides that no contracting state may
expel a refugee except on grounds of national security or public
order. Convention, supra, art. 32.1 Should such expul si on occur
it nust be "only in pursuance of a decision reached in accordance
with due process of law "™ 1d. art. 32.2.

Article 33 provides:

Prohi biti on of expulsion or return
("refoul erent™)

1. No Contracting State shall expel or return ("refoul er")
a refugee in any manner whatsoever to the frontiers of
territories where his |ife or freedom woul d be threatened
on account of his race, religion, nationality, menbership
of a particular social group or political opinion

2. The benefit of the present provision nmay not, however,
be clained by a refugee whom there are reasonabl e grounds
for regarding as a danger to the security of the country in
which he is, or who, having been convicted by a final

judgenent of a particularly serious crine, constitutes a
danger to the comunity of that country. (Enphasis added.)

These provisions have been inported to section 243(h) of the
I mmigration and Nationality Act, which provides:

(1) The Attorney General shall not deport or return any
alien . . . to acountry if the Attorney General deternines
that [grounds stated in Article 33.1 exist]

2 These obligations, inherent in our original accession to the
Protocol, preexisted enactnment of section 243(h)(3) in the AEDPA
and, as discussed infra, continue to exist after the replacenment of
section 243(h)(3), effective April 1, 1997, pursuant to the Il ega

I mmi gration Reformand | mm grant Responsibility Act of 1996, enacted
as Division C of the Departnents of Commerce, Justice, and State,

and the Judiciary Appropriations Act for 1997, Pub. L. No. 104-208,

110 Stat. 3009, ("IIRRA").
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(2) [unless]

(B) the alien, having been convicted by a fina
judgrment of a particularly serious crinme, constitutes a
danger to the community of the United States;

(D) there are reasonable grounds for regarding the
alien as a danger to the security of the United States.
(Enphasi s added.)

A. Rules of Statutory Interpretation

It is rudinmentary that construction of the statutory |anguage
begins with the terms of the statute itself, and that if those
terns on their face constitute a plain expression of congressiona
i ntent, they nust be given effect. Chevron U.S.A., Inc. v. Natural
Resources Defense Council, Inc., 467 U S. 837, 842-43 (1994). Were
Congress' intent is not plainly expressed, then we need to deternine
a reasonable interpretation of the |anguage, and fill any gap |left,
inmplicitly or explicitly, by Congress. Id. at 843; CAO T | ndependent
Joint Venture v. Federal Sav. and Loan Ins. Corp. 489 US. 561
(1989) (holding that "whole statute" interpretation favors readi ng
statutory sections in harnmony to achi eve a harnoni ous whole); see
also K hvart Corp. v. Cartier Inc., 486 U. S. 281, 291 (1988) (hol ding
t hat construction of | anguage whi ch takes i nto account the design of
the statute as a whole is preferred).

In the course of that exercise, we nay examine | egislative history
and enploy the panoply of principles of statutory construction,
including the principle that in view of the harsh consequences of
deportation, anmbiguities are to be construed in favor of the alien
INS v. Cardoza-Fonseca, 480 U S. 421, 449 (1987); Barber v.
Gonzal es, 347 U.S. 637, 642 (1954); Fong Haw Tan v. Phelan, 333 U.S.
6, 10 (1948); Matter of Hou, 20 | & Dec. 513, 520 (Bl A 1992); Matter
of Tiwari, 19 I&N Dec. 875, 881 (Bl A 1989).

The rel evant statutory sections, derived frominternational |aw,
contain both plain and unquestionably amnbiguous [|anguage. The
maj ority acknow edges that the meaning of the statutory section has
been the subject of "significant dispute.” Congress' enactnent of
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section 243(h)(3), and the successor provision to section 243(h) in
section 305(a) of the Illegal Immigration Reform and | nm grant
Responsi bility Act of 1996, enacted as Division Cof the Departnents
of Commerce, Justice, and State, and the Judiciary Appropriations
Act for 1997, Pub. L. No. 104-208, 110 Stat. 3009, ("IIRIRA") (to
be codified as section 241(b)(3) of the Act at 8 US.C
§ 1251(b)(3)), wunderscore Congress' intent to conmply with the
Protocol and to delegate to the Attorney General the discretionary
authority to do so. This enactnent provides a conpelling reason to
revisit our construction of section 243(h).

B. Consideration of Treaty Terns

Congress has plenary authority under the Constitution to enact
inpl enenting legislation which defines the United States'
obl i gati ons under a non-sel f-executing international treaty to which
the country is a signatory. See, e.qg., INSv. Stevic, 467 U S. 407,
428 n.22 (1984); United States v. Aguilar, 883 F.2d 662, 680 (9th
Cr. 1989), cert. denied, 498 U S. 1046 (1991); Conmittee of United
States CGitizens Living in N caragua v. Reagan, 859 F.2d 929, 936-39
(D.C. Cr. 1988). It is well settled that the ternms of our treaty
obligations are of equal force as the ternms of domestic statutes.
See, e.qg., Wiitney v. Robertson, 124 U. S. 190, 194 (1888).

Courts must strive to interpret donestic legislation in a way that
is consistent with international obligations. See, e.qg., Winburger
v. Rossi, 456 U S. 25, 32 (1982); Murray v. The Charming Betsy,
6 US (2 Cranch) 64, 118 (1804). This could not be nore pertinent
aprinciple than it is in the construction now before us, as, "[i]f
one thing is clear from the legislative history of the new
definition of 'refugee,' and indeed the entire 1980 Act, it is that
one of Congress' primary purposes was to bring United States refugee
law i nto conformance with the [Protocol]." INS v. Cardoza-Fonseca,
supra, at 436 (1987).°3

Donestic law may supersede international obligations only by
express abrogation, Chew Heong v. United States, 112 U. S. 536, 538
(1884), or by subsequent legislationthat irrevocably conflicts with

% See also Evangeline G Abriel, Presuned Ineligible: The Effect of
Crimnal Convictions on Applications for Asylum and Wthhol di ng of
Deportation Under Section 515 of the Inmmigration Act of 1990, 6 Ceo.
Immigr. L.J. 27, 35 n.38 (1992) (enphasizing that Congress intended
its treatnment of refugee applications by aliens with crimnal
convictions to be consistent with that of the United Nations).
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i nternational obligations, Reid v. Covert, 354 U S 1, 18 (1957).
However, that principle has no application here. In this instance,
Congress has not expressed any intention of reneging on the
i nternational obligations assumed through accession to the 1967
Protocol via the Refugee Act of 1980, nor has Congress articul ated
any desire to curtail refugee protections beyond the limtations set
out in the Protocol

To the contrary, twice in 1996, Congress has addressed the
statutory sections which articulate and govern inplenmentation of
t hese obligations and has even literally enphasi zed its concern t hat
the Attorney Ceneral have discretion to act in conpliance with the
Protocol. Absent any clear and irrevocabl e i nconpatibility, the Act
and its subsequent revisions must be read in such a way as to
satisfy our nation's obligations under the Protocol

1. RATI ONAL CONSTRUCTI ON OF THE STATUTE

The interpretation we adopt here not only construes the |anguage
of section 243(h)(3) of the Act, which by its ternms is applicable
conprehensively to applications for w thhol di ng of deportation under
section 243(h) pending before, on, or after April 24, 1996. It also
i nvol ves construction of the section 241(b)(3) wthholding
provisions of the statute which substitutes for section 243(h)
effective April 1, 1997. That section provides specifically that an
aggravated felony for which a sentence of 5 years is inposed is
considered a particularly serious crime, while inposition of a
| esser sentence may or may not result in a determi nation by the
Attorney Ceneral that the offense is a particularly serious one
Li ke section 243(h)(3), this anendnment is a nodification of section
243(h)(2)(B), which we have read to equate conviction of a
particularly serious crime with a refugee constituting a danger to
t he conmunity.

I ndeed, Congress' recent expression in section 243(h)(3) of its
concern that, notw thstandi ng any ot her provision, discretionis to
be exercised in the course of our conpliance with the Protocol, may
prove to be a critical consideration and should not be overl ooked.
Had Congress not been so emphatic about the Attorney GCeneral's
di scretion in section 243(h)(3), it may have been permi ssible to
read the |atest enactnent, as the majority attenpts to do, as a
license to continue the Board s construction of section
243(h)(2)(B). In that case, the Il RIRA anendment woul d be no nore
than an attenpt to alleviate, in the case of offenses resulting in
shorter sentences, the harsh consequence of per se refoul ement
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resulting fromcategorical designation of all aggravated fel oni es as
particularly serious crimes. |n essence, in construing AEDPA, the
majority borrows fromIlIl R RA as though there were no AEDPA

I do not think such a reading passes nuster for two reasons.
First, as recognized by the mgjority, notwithstanding the
preexi sting designation of certain offenses as particularly serious
crimes, Congress has expressed a significant concern for conpliance
wi th t he Protocol which requires individual consideration consistent
with due process before a refugee may be expelled by a signatory
country. Second, havi ng once enphatically anended section 243(h) to
extend ultimate determ native authority to the Attorney CGeneral in
AEDPA, Congress retained the original |anguage included in section
243(h)(1), "the Attorney General determ nes,” in the anended section
enacted in the I1RIRA. Reading these two provisions together, it
is difficult to sinply ignore their significance as a mandate for
exercise of the Attorney GCeneral's discretionary authority in
i ndi vi dual cases.

A.  Protocol Requirenment of Individual Consideration

Congress stated unequivocally in the Refugee Act of 1980 that it
i ntended to conport precisely with the Protocol. The overreaching
principal behind the Protocol is that signhatory states nay not
return a refugee. However, in recognition that there are exceptions
to every rule, an exception was carved out for those persons who
pose a danger to the host country, either as a security threat or as
a danger to the comunity. This exception is nmeant to be invoked
rarely, for only the nost "exceptional" cases. See Ofice of the
United Nations H gh Comm ssioner for Refugees, Handbook on
Procedures and Criteria For Deternini ng Refugee Status para. 154, at
36 (Geneva 1992) ("Handbook"). *

It is clear that the Protocol does not require signatory states to
tol erate non-nationals who constitute a security risk or a danger to

4 The Handbook is a practical guide to interpreting and applying the

Convention and Protocol meant to inform governnent officials
concerned with the determination of refugee status in the
contracting states. It has been accepted for that purpose by the

Board and the courts. See Matter of Rodriguez-Palma, 17 |&N Dec.
465, 468 (BI A 1980); see also Canas-Segovia v. INS 902 F. 2d 717
(9th Gr. 1990), aff'd on other grounds after remand, 970 F. 2d 599
(9th Cr. 1992); INS v. Cardoza-Fonseca, supra.
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the comunity. 1d. at paras. 148, 151, 154. However, it is equally
clear that the Protocol expects signatory states to decide matters
of refoulenent on a case-by-case basis and not to make bl anket
determ nations of ineligibility.

There is an inplicit expectation that individual cases will be
deci ded based on the particular facts of each particul ar applicant.
See id. paras. 29, 195; see also id. paras. 156, 157. |In fact, the
adjudi cator of a refugee claimis obligated to "ensure" that the
applicant's case is presented to the fullest extent possible and to
"eval uate the evidence." 1d. para. 205(b). A categorical bar which
requi res per se expul sion preenpts any consi derati on of evidence and
does not pernit the applicant to present his or her case at all
Conceptual Iy, a categorical bar is at direct odds with the i ntent of
the Protocol. A host country need not grant haven to every refugee,
but a host country nmust at |east hear out every refugee.

The majority acknow edges that Congress fully intended to conply
with the Protocol and that Congress even went so far as to
i ncor porate Protocol | anguage regardi ng nonrefoul enent into the Act.
See HR Conf. Rep. 781, 96th Cong., 2d Sess. (1980), reprinted in
1980 U.S.C.C. A N 160, 161. Despite the obvious parallelismbetween
statute and treaty, the majority nonethel ess dism sses available
resources for interpreting the Protocol, the UNHCR Handbook and the
express opinions of the UNHCR It baffles nme that the majority can
benpan "t he absence of gui dance from Congress or the internationa
i nstrunments” regarding the withhol ding of deportation provisions,
and then disregard the best available authorities for ascertaining
the intent of the Protocol's drafters.

Even if they are not controlling, the opinions of the UNHCR shoul d
not be so readily dismssed. The UNHCR is charged with providing
i nternational protection and condemns categorical ineligibility in
no uncertain ternms: "It is the opinion of UNHCR that a Contracting
State which automatically bars an individual convicted of an
'aggravated felony' fromw thhol ding of deportation is in violation
of the 1967 Protocol Relating to the Status of Refugees." Letter
from Anne WllemBijleveld, UNHCR to Nadine Wttstein, AlLA (Muy
15, 1996). The UNHCR fully expects any signatory state to hear a
wi thholding claim first before attenpting to apply any of the
exclusions. [1d. (citing Handbook, supra, para. 176). Moreover, the
UNHCR reads the Protocol to require a separate deternination of
dangerousness. 1d. (citing Article 33(2) of the Convention); see
al so Handbook, supra, paras. 155-157. |Individualized, case-by-case
determ nations are essential to conmpliance with the Protocol.
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Letter fromAnne WllemBijleveld, UNHCR to Senator Orin G Hatch,
Chai rman, Judiciary Commttee (March 6, 1996).

| findit ironic that the majority would sustain an interpretation
of the statute that favors a categorical bar when there is clear
i ndi cation that Congress did not intend such a result. During the
formul ati on of the 1990 Act, where the provision | ater construed as
a per se bar first appeared, the UNHCR expressed its apprehension
that this |anguage could be construed in this way and objected
because a categorical bar would be inconpatible with our comm t nent
to nonrefoul ement. Letter from John MCallin, UNHCR, to Senator
Alan K. Sinpson (May 1, 1990). The UNHCR was pronptly reassured
that the final |anguage of the 1990 Act would not "deviate fromthe
present system through which the United States conforms to its
non-refoul ement obligations.” Letter from Senator Alan K. Sinpson
to John McCallin, UNHCR (May 10, 1990).

VWen, thereafter, this Board and certain courts read the bar into
the statute, a principal drafter of the 1990 Act wote to the
I mmigration and Naturalization Service and this agency to "clarify”
t hat Congress

deliberately left undisturbed the responsibility of the
Attorney GCeneral to determ ne whether such an alien also
"constitutes a danger to the community of the United
States. " Accordingly, it was our expectation that the
Attorney CGeneral would continue the practice of accepting
applications for withhol di ng of deportation fromaliens who
are aggravated felons, and it would then be his
responsibility to determ ne whether such an alien is a
danger to the comunity and is otherwise qualified for
wi t hhol di ng.

Letter from Senator Edward M Kennedy, Chairman, Subconmittee on
Immigration and Refugee Affairs, to Gene MNary, Conm ssioner,
Immigration and Naturalization Service, and David MIhollan,
Director, Executive Ofice for Immigration Review (April 16, 1992).

VWile it is true that |egislative statenents have | ess force than
the cl ear and pl ai n | anguage of the statute, these statenents are of
assi stance when they corroborate and underscore a reasonable
i nterpretation of an anbi guous provision. See, e.qd., Winberger v.
Rossi, supra, at 34-35 (1982). However convenient it mght be to
di sm ss these docunents as having de mnims | egal weight, the fact
remai ns that Congress did not and does not intend to renege on our
obl i gations under the Protocol. Those obligations, as understood by
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UNHCR and the drafters of the 1990 Act, include case-by-case
det erm nati ons.

It is not necessarily unreasonable that the majority has el ected
to continue in our practice of not weighing the gravity of crine
agai nst the gravity of persecution as recommended by the Handbook
See Handbook, supra, para. 156. Indeed, while distinctions can be
drawn, all refugees qualifying for nonrefoul ement under section
243(h) will be persons facing the clear probability of threats to
their lives and safety. INS v. Cardoza-Fonseca, supra; INS v.
Stevic, supra. However, it seens to nme incorrect, and unreasonabl e,
tointerpret the statutory | anguage to pernit bl anket determ nati ons
of ineligibility, where the international instrument on which our
statute i s nodel ed contenpl ates not only an extraordi nary exception
to a mandatory form of relief, but specifically refers to due
process and individual consideration in determ ning when that
exception may be invoked.

There is no question but that congressional intent is to abide by
our obligation of nonrefoul enent; we have nmade a conmtnent not to
return refugees to their countries of persecution except under very
limted circunstances. | enphasize that this is our obligation.
I ndeed when the express | anguage of section 243(h)(3) states that,
to insure conpliance with the Protocol, the Attorney General may
exerci se her discretion notw thstanding the presence of a clause
designating an aggravated felony as being a particularly serious
crime, it inplies there is nore to be considered before we may
treat the fact of a conviction as a basis to deviate from our
obligation not to return. This strongly suggests that the inquiry
has not ended, despite the fact a particular conviction may be
classified as being a particularly serious crine.

B. Attorney CGeneral's Discretion to Determ ne Endanger nment

| believe that the majority's perpetuation of the Board's reference
to section 243(h)(2)(B) as the "particularly serious crime bar" is
a m snomer. In fact, this basis for precluding a refugee from
wi t hhol di ng of deportation should be termed the "danger to the
conmmuni ty exception.”

1. Endanger nent
As noted above, section 243(h) is part of the codification into
donmestic | aw of |anguage in the Convention which provides a narrow

exception to the principle of nonrefoul ement when, in essence, the
security of a country or the safety of its commnity would be
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endanger ed. Significantly, section 243(h) provides that the
Attorney CGeneral shall not deport or return any alien to a country
where his or her [ife or freedomwould be threatened on account of
race, religion, nationality, menbership in a particular social
group, or political opinion "if the Attorney GCeneral determ nes”
that such a situation is presented. Thus, as our starting point, we
are obliged not to return, unless and until the Attorney GCeneral
determ nes that an exception is warranted in a given case.

My col | eagues woul d not dispute the principle that no statutory
term should be treated as surplusage and that all words must be
given legal force. See, e.g., United States v. Menashe, 348 U. S
528, 538-39 (1955); Allende v. Shultz, 845 F.2d 1111, 1119 (1st Grr.
1988). However, the majority's interpretation of the statute would
eviscerate critical statutory |anguage extending to the Attorney
Ceneral the authority to decide in which individual case she may
appropriately invoke the exception

It has been argued that if Congress intended a conviction of a
"particularly serious crinme" to nean that the alien is "per se" a
danger to the community, and that such a conviction signaled the
end to our international obligations, Congress could have sinply
stated that aggravated felons are a danger to the comunity and had
precisely the same effect. In the 1990 Act, the argunment goes on
Congress could have been even nore direct and openly declared
aggravated felons categorically ineligible for wi thholding, as it
did with asylum Since Congress did not say either and the rul es of
statutory construction require this |anguage to nean sonet hi ng, we
cannot conclude that the "particularly serious crime" |anguage
triggers a statutory bar to w thhol di ng.

I find that this argunment has gai ned sone currency given the recent
anendnments to the statute. Precedent has too readily dismssed the
i npropriety of nullifying the "danger to the community" | anguage.
W shoul d read neaning into that | anguage, not out of it. See INS v.
Cardoza- Fonseca, supra, at 444 n.28 (suggesting in dicta that
section 243(h)(2)(B) is intended to preclude fromw thhol di ng ali ens
who have been convicted of serious crimes and who constitute a
danger to the comunity).

Recent |egislative amendnents serve to highlight the focus on
endangernment found in the Protocol. Mreover, despite the fact that
Congress has visited this provision three tines in the |last 6 years
and twice in the past year alone, it has yet to enter any outright
bar to eligibility. In fact, the only express limtation on
eligibility for wthholding of deportation has been the
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pronouncenent that an alien convicted of an aggravated felony or
felonies is deened to have conmtted "a particularly serious crine."

2. "Attorney Ceneral Determ nes"

Thus, the actual statutory |anguage speaks directly to what
constitutes a particularly serious crine and not to who is
ineligible for wthholding of deportation. More inportantly,
Congress has not once receded from the discretionary authority
extended to the Attorney General by the express statutory | anguage.

The statute has permitted and continues to permt the Attorney
Ceneral to renove an alien whomshe "determ nes” is not eligible for
wi t hhol di ng because the alien falls within the purview of section
243(h)(2). To conclude that the conviction of a crinme designated as
being particularly serious automatically forfeits wthholding
eligibility precludes any exercise of discretion; that is, thereis
nothing for the Attorney CGeneral to "determine." For this provision
to have any neani ng, the Attorney General nust have sone authority
to make determ nations on a case-by-case basis and not be the rote
executor of statute. United States v. Menasche, supra, at 538-39
(stating that we nust strive to give effect to every word cont ai ned
in the statute).

In the AEDPA, Congress clearly stated its concern that
i nternational obligations not be abrogated. 1t acconplished this by
anendi ng the statute to suppl enent existing |anguage stating that
aggravated felonies were particularly serious crimes, the very
| anguage that supported our existing conclusion that a per se
determ nation wthout further consideration by the Board was
sati sfactory. Not ably, this enactrment, which we today construe,
extends absolute discretion to the Attorney GCeneral to nake
determ nati ons of when the exception will be applied.

Not 6 nmonths after the AEDPA, Congress anended the statute by
repeal ing the outright designation that all aggravated felonies are
particularly serious crimes. Notably, Congress did not revert back
to the previous statutory |anguage, but instead designated a nore
limted category of aggravated felonies as particular serious
crimes. The |anguage conferring authority for the ultimte
determ nation on the Attorney Ceneral remains intact.

In my view, the Il RIRA does not provide an endorsenent of our "per
se" practice, particularly when viewed in Iight of the AEDPA. It is
far nore reasonable to conclude that what Congress has done in the
IITRIRA is to designate certain crimes which on their face are to be
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consi dered as particularly serious, while | eaving the seriousness of
other offenses to be determined in the course of the Attorney
Ceneral ' s consideration. This provision extends to the Attorney
Ceneral the discretion -- not the obligation -- to deny wi thhol di ng
of deportation to aliens convicted of particularly serious crines.
As a practical matter it seens nonsensical for Congress to create an
executive fail-safe and then eviscerate it. The statutory |anguage
shoul d not be read both to enpower the Attorney CGeneral to safeguard
our conpliance with the Protocol and then to strip her of the
authority to do so

C. Consideration of Past Precedent

| recognize that at first blush, the mpjority's election to
exercise the discretion extended to the Attorney General under
section 243(h)(3) of the Act by categorically designating certain
aggravated felony convictions as particularly serious crines my
|l ook to be a rational interpretation of the statute. It is one the
Board has followed for a nunber of years, and it appears to further
Congress' goal of renoving crimnal aliens pronptly, sinceit allows
speedy determinations w thout the need for added court time or
consi deration of individual factors.

However, subsequent reenactnent does not necessarily constitute
Congress' adoption of a construction by the agency which is contrary
to the plain statutory |anguage. See Denarest v. Manspeaker, 498
U S. 184 (1991); see also Brown v. Gardner, 513 U S. 115 (1994), in
which the Supreme Court ruled that even a |ongstanding agency
regulation not disturbed by intervening Ilegislation should
nonet hel ess be rejected as being contrary to statutory | anguage
Simlarly, judicial affirmance of our prior interpretation is not
set in stone.

| believe the majority's reliance on a |line of cases that appear
to endorse Board precedent is ill-placed. Aside from the
significant fact that these cases precede the |last two |egislative
revisions, the npjority overstates the extent to which these cases
endorse that precedent. While it is true that no case has overrul ed
the Board's interpretation, it is also true that the circuits have
not been unaninobus in their support, nor exhaustive in their
reasoni ng.

Many courts have sinply affirmed our interpretation of an anbi guous
provi si on as being reasonabl e wi thout assessing it de novo in |ight
of the due process requirenent in the Convention or the enphasis on
i ndi vi dual consideration in the Handbook. See, e.qg., Mdsquera-Perez
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V. INS, 3 F.2d 553, 555-59 (1st G r. 1993), quoted by the majority.
A common failing in nost of these cases is that the courts fall into
the sane trap as the majority and never focus on the actual | anguage
of sections 32 and 33 of the Convention, or give appropriate wei ght
to the provisions in the Handbook. Few of these decisions go into
any meani ngful analysis of the Protocol or the Refugee Act of 1980,
or address the | anguage expressly extending to the Attorney CGenera
the authority to "determ ne" our refugee obligations in individua
cases. See Kofa v. INS, 60 F.3d 1084, 1093 n.1, 1094-95 (4th Cir.
1995) (Hamilton, J., dissenting).

In addition, several courts have recognized the need for nore
sati sfactory guidance. See, e.qg., Garcia v. INS, 7 F.3d 1320, 1326
n.6 (7th Gr. 1993)(recogni zing i nternational conmentators' concerns
that due process required sone consideration of dangerousness);
Al -Salehi v. INS, 47 F.3d 390, 395 (10th G r. 1995) (stating its
acqui escence only in the absence of sonme reason to take a different
approach). Although the nost recent <circuit to analyze the
endanger ment exception followed its sister circuits in deferring to
our interpretation, the court expressed its concern that the section
shoul d be read to effectuate two determinations. Ahnetovic v. INS
62 F.3d 48, 52 (2d Cr. 1995) (stating the "BIA's failure to give
separate consideration to whether [the refugee] is a 'danger to the
communi ty'" was troubling).

To nerit deference fromthe judiciary, our interpretation nust be
reasonabl e. It nust conport with the | anguage, guided by principles
of statutory interpretation, as well as with the terns of treaties
whi ch our domestic | aws are nmeant to effectuate. Al though we do not
decide the constitutionality of the statutes which we interpret, our
role is to construe statutes to achieve results which are
consi stent, rather than in conflict, with constitutional
protections. See Landon v. Plasencia, 459 U S. 21, 34-35 (1982);
Bridges v. Wxon, 326 U. S. 135, 152-53 (1945); Matter of Cenatice,
16 I &N Dec. 162, 166 (BIA 1977); see also, e.qg., Matter of Silva,
16 |1 &N Dec. 26 (BIA 1976).

In the face of the clarifying amendnents that | eave the statute in
its present form | would have to conclude that our reasoning in
the line of cases including Matter of G, 20 I&N Dec. 529 (BIA
1992), Matter of K-, 20 I &N Dec. 418 (BI A 1991), aff'd, Kofa v. INS
supra, and Matter of Carballe, 19 I & Dec. 357 (Bl A 1986), nodifi ed,
Matter of C, supra, clarified, Matter of K-, supra, nodified on
ot her grounds, Matter of Gonzalez, 19 |I&N Dec. 682 (BIA 1988), is
flawed. It is flawed because it erroneously curtails the Attorney
Ceneral's discretion and does not provide a refugee adequate
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i ndi vi dual consideration before arriving at a conclusion on the
fundanment al issue of endangernent.

[11. COWPLI ANCE W TH THE PROTOCOL UNDER SECTI ON 243( h) (3)

The I|anguage of section 243(h)(3) of the Act indicates that
Congress is calling for some additional consideration of an
i ndi vidual refugee in light of his or her having been convicted of
a particular crine. Under the statute as anended by section
243(h)(3), a per se determnation that an aggravated felony
constitutes a particularly serious crine, and that one so convicted
is a danger to the community and should be returned, sinply is no
| onger acceptabl e. Qur task now is to determne how to best
ef fectuate that change in order to give the | anguage meani ng whi ch
conports with the intent of Congress.

The nmajority concedes that, at a mninmum some further
consideration is required by the plain terms of section 243(h)(3).
This concession sinply cannot be reconciled with the majority's
readi ng of "particularly serious crine" as dispositive. Wre that
adequat e even i n some cases, Congress woul d not have needed to anmend
the statute to specifically caution that before inposing any
preclusion the Attorney General shoul d consider conpliance with
section 243(h)(1).

A. Considerations Related to Conpliance

In determ ning which crimes are serious, the signatory state may
desi gnat e t hose circunst ances or situations of particul ar concernto
it. Handbook, supra, paras. 154, 155. | take no issue with the
majority to the extent that they reason that Congress should be free
to designate the sorts of offenses which may, consistent with the
terns of the Protocol, trigger our invoking that exception to our
nonr ef oul enent obligation

| believe the majority errs when it inports the statutory
designation made in the I1RIRA effective April 1, 1997, not as a
framework within which to exercise discretion inindividual cases as
required, but as a neans of determining wthout further
consideration that the applicant constitutes a danger to the
conmuni ty. The fact that the Board began referring to the
precl usi on under section 243(h)(2)(B) as the particularly serious
crime bar, dropping the "constituting a danger to the comunity"
| anguage, is not enough to nodify the fact that the Protocol allows
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ref oul enent not because soneone is a crimnal, but only when the
safety of the community is endangered.

Oiginating in 1988, the aggravated felony category devel oped
primarily out of Congress' intent that «crimnal aliens be
expeditiously identified, deported, and barred fromreentry. Since
1988, in designating classes of crines as "aggravated fel onies"” for
purposes of rempoving crimnal aliens from the territory of the
United States, Congress was principally responding to donestic
concerns. 1In section 243(h)(3), Congress has manifested its concern
that the category of aggravated fel ony of fenses established to give
greater priority in deportation, reentry, and other renoval -rel ated
areas of the law not be conclusive in determning whether
i nternational protection should be foreclosed in every case.

Section 243(h)(2)(B) of the Act is not a penalty provision and
shoul d not be invoked principally as part of an effort to renpve
crimnal aliens from our country. I ndeed, we have pledged to
protect all refugees, even those with convictions, unless, in an
i ndi vi dual case, that convicted alien constitutes a danger to the
conmuni ty. Handbook, supra, paras. 155-157. Thus, it is not a
matter of which convictions Congress or the Attorney Ceneral may
legitimately designate as being particularly serious of fenses.

To comport with our international obligations under the Protocol

i npl enentation of section 243(h)(3) calls for a discretionary
determ nation by the Attorney General consistent with due process
to determ ne whether the security or safety of our country is at
ri sk and whether expulsion is permssible. Consequently, it is
em nently nore consistent with the Protocol and with congressiona
intent to read Congress as having set a condition precedent, or
per haps created a presunption that in cases in which a particularly
serious crine exists, the preclusion m ght be appropriate.

B. Practical Considerations in Conpliance

The crime on its face, alone, rarely provides a rational basis for
concl udi ng that the individual constitutes a danger to the conmunity
by virtue of having been convicted of that offense. Thereis really
no necessary rel ati onship between the crinme comritted and t he i npact
t he i ndi vi dual woul d have on the community if granted refugee status
rather than being returned to face either death or persecution.
This is true not only of crines designated as being particularly
serious by virtue of being classified as aggravated fel onies, but
of convictions for all offenses.
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Countl ess common sense exanples illustrate this interpretation.
A one-tinme enbezzler, a thief, a direct mail fraud "artist,” or a
tax cheat is considered to be an aggravated felon if a sentence
i nposed is over 1 year and would be conpletely barred under the
majority's analysis without further consideration if the sentence
i nposed is 5 years. \While a person guilty of the aggravated fel ony
of noney laundering in connection with narcotics trafficking may
pose a serious danger to our comunity, noney |aundering i s defined
so broadly that it also would reach a honmeowner who nmade a fal se
statenment to a bank in aloan application. Sinmilarly, although each
may be convicted of aggravated assault, a battered wife who
committed a crime of violence against her spouse in response to a
| ong pattern of abuse should be treated differently than a nugger
who accosted persons naking withdrawal s froman ATM nachi ne.

Furthernore, the Handbook, supra, para. 157 states that pardon
amesty, or even nere conpletion of sentence results in a
presunption that "the exclusion clause is no | onger applicable.” In
det erm ni ng endangermnent, it enphasi zes that mitigating factors nust
be part of the equation

Thus, | believe that the phrase "particularly serious crinme" should
be read as a condition precedent to a finding of endangermnment which
woul d warrant refoul ement. \Were predesignated by Congress or by
the Attorney General, the aspect of an individual determ nation
involving the nature and type of offense need not be revisited.
However, whether or not designated, those factors remain only part
of an overall equation of determ ning endangernent which requires
i ndi vi dual consideration

| point out that, while categorical ineligibility is prohibited by
the Protocol, we can nonetheless attenpt to acconmodate the
congressional interest in the pronmpt renmoval of all crimna
el ements, while preserving due process. For exanple, a rebuttable
presunpti on of dangerousness coul d be i nposed in which an alien who
has been convicted of a particularly serious crime is presuned to be
a danger to the community unless he or she can prove ot herwi se.

| do not believe the requirenent of an individual determinationis
the adm nistrative burden the majority inplicitly fears. | do not
read the statute to require a separate hearing on dangerousness; it
only requires that dangerousness be assessed and factored into any
decision to refouler an alien to a country of probabl e persecution
I note that such determinations are routinely made in other
contexts, such as bond determnations, with little or no evidentiary
di splay or legal argunent and, consequently, with little or no
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del ay. A pronpt consideration of dangerousness can readily be
i ncorporated into the course of deportation proceedings in which
the refugee's claimof persecution is asserted.

In this case, | cannot conclude that the respondent has received
a |l evel of individual consideration that could be deenmed reasonabl e.
Al t hough he happens to cone within the class of persons that the
majority, borrowing from the |anguage of the IIR RA provision,
woul d agree need not be automatically foreclosed fromprotection as
a refugee, he had no way of know ng what construction we would give
to section 243(h)(3). Nor has he had any opportunity to set forth
his mtigating equities in a nanner that allows the Attorney Cenera
to fairly consider themin determ ning the i npact of his conviction
on his request for refugee protection

V. CONCLUSI ON

Based on the record before us, | cannot concur that the ultimate
result reached by the majority, denying w thhol ding of deportation
under section 243(h)(1) to the respondent, is consistent with our
i nternational obligations under the Protocol. VWile the majority
and | agree that Congress neans to honor our commitment to the
Prot ocol, we part conpany on what that obligation entails. Congress
has significantly nodified the statutory | anguage, with a clear eye
toward our conpliance with the Protocol. Such |legislative activity,
in my mnd, conmands reexam nation and scrutiny of our prior
interpretation of that |aw

Viewi ng the | anguage with greater awareness of the force of our

i nternational obligations under the Protocol, | do not believe a per
se bar is a reasonable interpretation or is justified either by
donmestic considerations or admnistrative concerns. Denyi ng an

i ndi vidual further consideration despite his or her conviction
havi ng been classified as particularly serious violates both due
process and the Protocol
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